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Abstract

Undoubtedly, the principle of good faith is crucial in both Islamic Sharia and contemporary
laws, as well. It paves the way for stable contracts and transactions. Adhering the principle
of good faith is obligatory and signifies a sincere pursuit of the contract's objectives.
Despite not being explicitly stated, the Saudi legislator has shown interest in this principle,
with its provisions scattered throughout various regulations, including the Company Law.
This research aims to demonstrate the impact of applying this principle in the Saudi
company law. This research adopted the inductive and analytical approaches to analyze
the texts in which good faith was mentioned. The findings confirm its significance and
elucidate some practical aspects of this impact, such as the company's pillars, its legal
personality, the theory of the actual company, and more. The recommendation includes
proposing explicit legal provisions that highlight the impact of this principle in related
regulations, as well as establishing a clause for it in the commercial transactions section
and other relevant regulations, each in its appropriate place.
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Introduction

Good faith is indeed a crucial principle for material transactions among people. As the
Kingdom of Saudi Arabia operates according to the provisions of Islamic Sharia, it has
rightfully given good faith its legal due. Therefore, the application of good faith is evident
in various Saudi regulations, including those pertaining to companies and commercial
transactions. This research seeks to demonstrate the impact of good faith principle on
commercial company contracts.

Research significance

The importance of this research lies in revealing the extent of Saudi regulatory interest in
the principle of good faith and its enforcement, identifying any deficiencies and proposing
corrective measures. The study also demonstrates the impact of the principle of good faith
on commercial company contracts and the potential extent of its influence. I did not find -
from what I looked at - a previous study that focused on the effect of good faith on corporate
contracts in the Saudi system.
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Research objectives
The research objectives are as follows:

1. Uncovering the extent to which the principle of good faith is applied in commercial
company contracts and its resulting impact.

2. [llustrating the contribution of the principle of good faith to achieving justice,
safeguarding rights, and combating fraud and deception.

Research questions

The research problem lies in the factors that the effects of the principle of good faith have
not been explicitly demonstrated in various legal texts. It has only been mentioned in a few
provisions and requires further investigation beyond the text to adequately showcase its
effects.

Methodology

This research was based on the inductive and analytical method. I collected a wide range
of research sources and references. I started by defining terms in both language and within
the legal system. I conveyed the information in my own style, focusing on meaning rather
than adhering strictly to the original wording unless direct quotation was necessary.

The research comprised two main sections and a conclusion. Section 1 focused on defining
terms related to the good faith, with three sub-sections covering the definition of "good
faith" in the Saudi legal system, contracts in the Saudi legal system, and companies in the
Saudi legal system. Section 2 delved into the impact of good faith in the Saudi legal system,
with four sub-sections exploring the pillars of commercial companies and the impact of
good faith, the beginning and end of legal personality and the impact of good faith,
termination of commercial companies and the impact of good faith, and dissolution of
commercial companies and the impact of good faith. The conclusion highlighted key
findings and recommendations, and the research included a list of references.

Good faith
Good faith in the Saudi legal system

The Saudi legal system, along with other legal frameworks, does not offer an independent
definition of "good faith." Despite the absence of a direct definition, it is regarded as an
essential principle in all legal relationships and is presumed to be implicit in all
circumstances. Legal scholars have presented various definitions for "good faith," each
facing its share of criticism. One notable definition by Dr. Shirzad Sulaiman characterizes
good faith as a "commitment to directing the will to achieve the direct purpose of
concluding the contract in a manner that aligns with the legitimate justifiable interests of
the other party." Scholars have shown considerable differences in defining "good faith,"
with each definition receiving criticism. To be concise, I have highlighted the most notable
definition by Dr. Shirzad Sulaiman, who regards good faith to one's intentions which are
aimed at fulfilling the contract's direct purpose in a way that respects the legitimate and
justifiable interests of the other party.

Contracts in the Saudi legal system

The Saudi regulations address the aspect of contracts by specifying their provisions and
various principles, as evident in the Commercial Companies Law. However, there is no
specific definition of a contract as a source of obligations. Nevertheless, we can refer to
legal scholars' opinions to clarify the definition of a contract. There are various definitions,
but I will mention the prevailing one, which is: "The agreement of two or more wills,
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leading to a legal consequence, whether it be the establishment, transfer, modification, or
termination of an obligation.".

Companies in the Saudi legal system

A company is an institution in which people carry out joint work; In order to make a profit.
The term "company" procedurally refers to a legal entity that is established according to
the provisions of the Saudi Companies Law (SCL) based on an incorporation contract or
articles of association. It involves two or more individuals committing to contribute either
money, work, or both, with the aim of making a profit and sharing the resulting profits or
losses.

Good faith in the Saudi legal system

The Saudi legal system, like other legal systems, places significant emphasis on the
principle of good faith, stemming from the importance of Islamic law. This is evident in the
effects that impact the validity and invalidity of commercial contracts, including company
contracts. Briefly, some of the effects are as follows:

The effect of the company pillars in the Saudi system on good faith

Firstly, legal scholars have categorized the essential elements of a company into general
objective elements and specific objective elements, with additional formal conditions. Most
of these objectives show the influence of applying good faith.

A) The general principles of a company include consent, subject matter,
reasonableness. The application of good faith is evident in most of these elements.

Consent: in the element of consent, the principle of good faith is clearly influential.
Complete consent cannot be achieved unless it stems from a party with good intentions. If
consent is affected by defects such as mistake , fraud , coercion , or exploitation, the
contract is not valid and is subject to being voided. These defects typically arise from a
party with ill intentions, impacting the validity of the contract due to the absence of good
faith.

Subject matter: it is subject to several conditions, including being within the scope of
transactions, specific, limited, feasible, and achievable.

Reasonableness: The principle of good faith certainly has an impact on the capacity
requirement. A person's intent cannot be described as good or bad unless they have full
capacity, understand their intentions, and comprehend their best interests and potential
harm. Furthermore, the detailed provisions regarding capacity, whether it is total incapacity
(such as insanity, idiocy, or undiscerning minor) or partial incapacity (such as a discerning
minor), effectively prevent individuals with ill intentions from engaging with such persons.
This is because those with total incapacity do not comprehend what is suitable for them,
making it easy to exploit or deceive them during transactions. Similarly, those with partial
capacity may or may not understand what is suitable for them, and the required level of
capacity to become a partner in a company varies based on the type of company and the
legal status of the partner.

B) Specific principles of partnership include multiple partners, contribution of shares,
intention to participate, and sharing of profits and losses.

Multiple partners are inherent in the concept of partnership, signifying collaboration and
the union of interests among individuals. This element is related to the principle of good
faith, as it embodies the spirit of the contract between the parties. A person who willingly
engages in partnership and commits to fulfilling all the necessary elements and conditions
of a valid contract is considered to have good intentions, unlike someone who violates
certain provisions.
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Contribution of shares is impacted by of the principle of good faith; It is evident in
motivating the partner to fulfill their financial or in-kind contribution or to perform the
required work within the specified time and quantity. This demonstrates good intentions,
whereas a lack of proactive action without any valid impediments to performance indicates
bad intentions, leading to liability for any harm caused to the partnership due to delay or
procrastination.

Intention to participate: though it is not mentioned in the Saudi partnership, it is considered
the fundamental pillar of a company, and its absence would result in the non-existence of
the company. Therefore, it is essential for the formation of a partnership and signifies the
confirmation of the principle of good faith in company contracts. Each partner must act
within the agreed-upon terms and conditions of the contract, without intentionally violating
them, demonstrating good intentions.

Sharing of profits and losses: the principle of good faith play substantial role in clarifying
the regulations surrounding it, such as determining the ratio of profits and losses. The
requirement is that each partner should have a share of profits or losses without specifying
the amount, provided that the share is not insignificant to the extent that it deprives the
partner of their rightful share of profits or shields them from losses. These regulations are
only applied by a partner described as having good intentions. If the contract includes
conditions that give one party an unfair advantage, it signifies bad intentions on the part of
the partners or some of them, not good intentions.

The impact of good faith on commercial partnership

The legal personality in law refers to the capacity to acquire rights and assume obligations.
A legal entity, such as a company, generally acquires legal personality upon its formation,
as expressly provided for in company law.

Therefore, the legal personality of a commercial company begins with its registration in the
commercial register and is not solely dependent on fulfilling the procedural requirements
specified by the law. Even if the company is not registered, a third party acting in good
faith can still benefit from the legal personality of the company. The company acquires its
legal personality as a general rule upon its formation, and this legal personality is not
contingent upon registration. Therefore, the impact of good faith is manifested in allowing
third parties to rely on the legal personality of the company for their benefit, irrespective
of its registration status. This signifies the importance of good faith in upholding the legal
rights and obligations of the company.

The impact of good faith on the partnership's termination

The expiration of a partnership refers to the dissolution of the legal relationship between
the partners and the settlement of the company's relations with third parties. This expiration
may be due to general, personal, or financial reasons, or due to reasons specific to
companies with legal personality, or for special reasons. I will focus on the general reasons
provided for in the regulations. As for the general reasons, Article 243 of the SCL specifies
the general reasons for the expiration of partnership - regardless of their type - as follows:
"Taking into account the specific reasons for the expiration of each type of company, a
company expires for one of the following reasons:

1. The end of the partnerships' specified period - if it is for a specified period - unless
extended in accordance with the provisions of the law.

2. An agreement by the partners or shareholders to dissolve the partnership.

3. Issuance of a final court judgment to dissolve it or declare it void.

When examining the first reason, we notice the impact of the principle of good faith. If the
partners agree to extend the company explicitly or implicitly, it is permissible for the
creditors of one of the partners to object to this extension. This objection results in
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suspending the effect of the extension on their rights. If the partner's creditors cannot
execute against their debtor's share during the existence of the company, they should at
least be allowed to object to the extension of the company so that they can execute against
their debtor's share in it. Although there is no specific provision in the SCL that grants such
a right to the creditors of the partner in this case, it is in the interest of justice to adopt such
a rule.. This judgment and exception preserve the right of the creditor - who is not acting
in good faith - from being lost in favor of the debtor.

As for the judicial dissolution, it can only be sought after one of the partners files a request
for dissolution. Therefore, it is not permissible to agree to deprive the partners, or any of
them, of the right to resort to the court to request dissolution. This judgment is considered
a source of reassurance for those with ill intentions who want to participate in a contract of
partnership.

The actual partnership and the effect of good faith on it

The actual partnership is defined as the legal personality of the company during the period
between its establishment and the judgment of its nullity. The application of the theory of
the actual company occurs during the liquidation phase. Liquidation procedures must be
carried out in accordance with the provisions stated in the company's contract. If there are
no specific liquidation provisions in the company's contract, then the provisions stated in
the Companies Law must be followed.

The theory of the actual company is founded on the principle of good faith, as nullity
typically renders a contract as if it never existed. When a company ceases to exist or is
declared null and void, it can create significant harm for those involved in the company
contract, such as partners and shareholders, especially if they have acted in good faith. It
becomes challenging for them to assert their rights from a company that has been declared
null and void and no longer exists. To address this, the judiciary has established the theory
of the actual company, which limits the effects of nullity to the future only, without
impacting the past. This is aimed at safeguarding the reliance of the other party, ensuring
legal stability, and providing an opportunity for those who have acted in good faith to claim
their rights.

Conclusion

The study found that the principle of good faith in dealings between people - in general -
and in the conclusion of contracts - in particular - is of great importance. Through it,
transactions are carried out with peace of mind, and the need for judicial intervention in
resolving disputes is reduced. Furthermore, the study concluded that the impact of the
principle of good faith is evident in the provisions of commercial company contracts, in
their general and specific elements, and in their formal conditions. It also affects provisions
related to the legal personality of the company from its inception to its end, including issues
related to the theory of the actual company and similar matters. This principle directly or
indirectly intervenes in all these issues, and its impact is clearly evident in their related
applications.

Recommendations

Based on the results we reached in this modest research, we have some recommendations
that were arrived at by my limited effort, while accepting them for criticism, and they are
as follows:

1. Given that the principle of good faith is of utmost importance - as stated in this
research -,we suggest that the Saudi regulator refer to it separately in an article, or several
articles, whether in the Commercial Companies Law, or in other relevant regulations.
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2. It has been mentioned that the Saudi system did not refer to a good faith control,
and therefore we propose that the Saudi regulator establish a control for this principle, and
the control that we see is what we referred to in the first section, that the principle of good
faith in commercial law is a statement of: “an obligation by directing the will to achieve
the direct purpose of concluding the contract, so that it is consistent with the legitimate
justified interests of the opposing party.
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