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Abstract

This research dealt with the time scale of the responsibility of the container cargo carrier
at both the domestic and international levels, within two sections. The shipper or his
representative or an authority or a third party for the purpose of transporting them by
land, sea or air to the place agreed upon and handing them over to the consignee or his
representative at the place of delivery. Multimodal transport, which undertakes the
process of managing and organizing transport and its implementation by multiple modes
of transport with the help of other carriers through contracting with them. As for the
second topic, we have touched on determining the time period for the responsibility of the
container carrier, and we have found that this period is wide in this type of transport
compared to what is commonly known. In conventional transport, it begins from the time
the carrier acquires the goods contained or receives them from the shipper or his
representative, regardless of the place of receipt or adherence to a specific port, and ends
with the delivery of those goods to the consignee or his representative at the place of
delivery, even if that is outside Discharging port limits. This is what we noticed with the
Iraqi legislator, as he did not specify the place of receiving and delivering the goods, as
did the Egyptian legislator and the Hamburg Convention, which linked the time scale of
the carrier s responsibility to the port of loading and the port of discharge, and what the
Brussels Convention did in linking that scope to the shipping process itself, contrary to
the Rotterdam Convention that agreed with the legislator Al-lragi decided to adopt
provisions according to which it expanded the scope of the carrier's responsibility in
terms of time, taking into account the developments in the commercial reality in the field
of transport, especially container transport.
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Introduction

The responsibility of the container goods carrier is one of the most important topics of the
transport contract. The vast majority of disputes in practice revolve around this issue, so it
was the subject of jurisprudence and legislation. As the container transport contract
imposes on the carrier an obligation to achieve a result, which is to deliver the contained
goods safely to the consignee or his representative at the agreed time, which makes the
carrier obligated to preserve the contained goods and the container during shipment,
stacking, transportation and unloading until it is delivered to the right holder or his
representative. However, failure to achieve that result makes him liable for compensating
for damages resulting from loss, damage, or delay in delivery of the container, but the
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responsibility in this type of transport is more severe than it is in traditional transport, and
linked to that responsibility is the time scale, which must be changed due to what the
containers require. According to its nature, from preparing special places for loading and
unloading it away from the port of departure or the port of arrival, which called for the
need to expand the scope of the carrier's responsibility in terms of time. For the purpose
of understanding this subject in all its aspects, we decided to study and research it.

Research Importance:

The importance of the research comes from the role played by containers in the field of
transport, as it helped reduce the maximum degree of the total cost of transporting goods
from the producer to the consumer, as well as its role in maintaining the safety and
security of goods during transportation, and taking into consideration the conditions that
Iraq is living and its dependence on Importing all its needs from abroad, it has become
necessary to study and develop solutions to emerging problems resulting from this type of
transport, which necessitated with it the necessity of specifying the time frame for the
responsibility of the carrier.

Research Problem:

The subject of the time scale of the responsibility of the container cargo carrier raises a
number of problems that prompted us to choose to research it, and they can be
summarized as follows:

1- The subject of the study did not receive the attention of the Iraqi legislator, despite the
importance of the subject and the widespread use of containers in the field of transporting
goods.

2- The spread of the phenomenon of container transport and the resulting radical changes
in the field of transport with the emergence of the door-to-door transport system.

3- It is necessary to know whether the rules for the time scope of the carrier's liability
under the Rotterdam Rules have been developed for the benefit of the carriers or the
shippers.

Research aims:

In preparing this study, the researcher aims to find out what is the period of time during
which the carrier is sent by containers.

Research Methodology:

In our study of this research, we adopted the method of presentation and analysis of the
legislative texts of Iragi and Egyptian laws and international agreements, as well as
following the comparative approach to compare them.

Research Scope:

The study revolves around the time scale of responsibility of the container cargo carrier,
as the container transport of goods is determined to the exclusion of other types of
transport, with a focus on the Iragi and Egyptian national laws in addition to international
agreements.

Search Plan:

We decided to divide our research into two sections, dedicating the first section to the
concept of the containerized cargo carrier. While we talk in the second topic about
determining the time period for the responsibility of the container carrier in national laws
and international agreements.
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1st Topic
The Concept of Container Goods Carrier

It is no secret that contracts for goods are generally concluded between two parties, the
shipper and the carrier, and this is what has been agreed upon. Taking into consideration
container transport and as a result of the prevalence of multimodal transport, the contract
is concluded between the shipper and the carrier in unimodal transport, or between the
shipper and the transport operator in multimodal transport.

As for the consignee, he is one of those involved in the contract of carriage. Frequently,
contracts of carriage witness the intervention of several persons, so that there is an
overlap between the parties to the contract of carriage and the parties to this international
sales contract on the one hand. On the other hand, the consignee intervenes in order to
implement the transport contract as the owner of the right to receive the goods transported
in the container at the end of the journey. Hence, the role of the consignee appears in the
implementation of the contract and not at the conclusion, although his name is mentioned
in the bill of lading, as he is often the beneficiary of the contract.

Accordingly, the original parties to the contract for the carriage of goods by container are
the shipper, the carrier and the multimodal transport operator. Also, since the axis of the
container transport contract revolves around the transportation of the goods contained and
their delivery to the agreed place, and this task is undertaken by the carrier, therefore we
will shed light on this party by dividing the topic into two requirements, we devote the
first to the definition of the carrier, and we drive in the second to distinguish the carrier
from the multimodal transport operator.

1st Requirement
Definition of the Container Carrier

International conventions organized a definition of the carrier. As according to the
Brussels Treaty on Bills of Lading of 1924, Article (1/a) of it defined the carrier as:
“Includes the owner or charterer of the ship associated with the shipper in the contract of
carriage”. As stated in Article (1/1) of the Hamburg Rules of 1978 that: “The carrier is
every person who concludes a contract or in his name a contract with the shipper for the
carriage of goods by sea.”

It seems to us at first sight that what is meant by the carrier taking into consideration the
two definitions are the marine carrier, whether he is the owner of the ship or the charterer.
He is the one who concludes a contract with the shipper, so he can be described as the
contracting carrier. However, the Hamburg rules were not satisfied with defining the
contractual carrier, but rather came with the term actual carrier in Paragraph (2) of the
same article and defined it as: “every person entrusted with the execution of the contract,
whether wholly or partially by order of the carrier”.

Thanks to the latter definition, it was possible to distinguish between the contracting
carrier and the actual carrier, as the latter is the one who carries out the transport process
in whole or in part without contracting with the shipper, while the contracting carrier
conducts the transport contract with the shipper, whether he himself took over the
transport process or entrusted it to another carrier.

The Rotterdam Convention of 2008 did not neglect to set a definition for the carrier, as
Article (5/1) of this agreement included: “The carrier means the person who concludes
the contract of carriage with the shipper”.

What distinguishes this definition from its predecessors is that the mode of transport is
not specified, unlike what is the case in the Brussels and Hamburg Conventions, which
restricted the transport of goods by sea, while the Rotterdam Convention permitted the
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sea, land or air carrier to enter into a contract of carriage with the shipper for the purpose
of transporting goods by any of the modes of transport.

As for jurisprudence, the carrier is every person entrusted with the task of delivering the
goods to the consignee or to his representative at the agreed upon place.

Accordingly, if jurisprudence and legislation provided the definition of the traditional
carrier, they did not come up with a definition related to the carrier who undertakes the
transport process using containers.

So, due to the absence of an explicit definition that specifically defines the concept of
container cargo carrier, so we decided to define it as the natural or legal person or his
representative, who receives the goods contained or container from the shipper or on his
behalf or from any other party for the purpose of transporting it by land "or by sea" or by
air", and deliver it to the addressee or his representative at the place of arrival.

This definition is distinguished by the fact that it does not limit the meaning of the carrier
to the natural person, as it is often a legal person represented by transport companies,
which is witnessed by container transport. The definition also indicates the consideration
of the container transport contract and is embodied in the container or the goods
contained, because the carrier either receives the container from the shipper for the
purpose of filling it with goods or receives it, while it is packed with goods by the
shipper, in addition to referring to who is on behalf of the shipper when receiving the
container or the goods from him, as well as who performs The position of the consignee
for the delivery of the goods or the container to him, and the importance of that reference
appears in the extent of the length of time during which the carrier is asked, and finally
the definition makes the difference between the term of carrier and the term of transport
operator, as the first is singled out for unimodal transport, which is the focus of our
research, while the second is restricted to transport multimedia.

As for the container, it is a tool for transporting goods that takes the form of a vessel or a
box or the like with certain technical and standard specifications determined by the
International Standardization Organization (ISO) and made of wood, iron, aluminum or
plastic and is of durability so that it can be used more than once and used to collect goods
inside them in order to transfer them between modes of transport without reloading them
at an intermediate stage.

2nd Requirement
Distinguish the carrier from the multimodal transport operator

The Convention on the International Multimodal Transport of Goods created a new
independent legal personality known as (the multimodal transport operator), which is any
person who concludes on his own behalf or through another person on his behalf a
multimodal transport contract and acts as a principal and not as an agent on behalf of the
shipper or the carriers participating in the operations Multimodal transport and assumes
responsibility for the implementation of the contract.

It appears from this definition that the aforementioned agreement considered the transport
operator to be a unified legal person with rights and obligations under the multimodal
international transport contract, whether the contract was concluded with the shipper in
his original capacity or relied on his agents and branches, as he represents the second
party in the contract for the transport of goods by containers, and he has be a natural or
legal person I.

Despite the participation of the concepts of the carrier and the transport contractor in the
original capacity in the contract, the main difference between them appears in the
multiplicity of modes of transport. While the transport contractor undertakes the process
of organizing and managing transport by multiple means of land, sea and air international,
with the help of other carriers to implement all stages of transport.
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It is worth noting that the Rotterdam Rules enshrined new concepts on the side of the
carrier in line with developments in the field of transport, as it introduced the so-called
performing party and the maritime performing party.

In some cases the carrier or the transport operator resorts to contracting with a mediator
or a representative. The carrier may represent the captain in a case of a full legal
representation, or he may be represented by a representative, or there may be an agent or
branch of the multimodal transport operator. A broker may also mediate for the purpose
of approximation between the carrier or the transport operator and the shipper without
carrier closer to the shipper without incurring any obligation related to the
implementation of the contract.

2nd Topic

Determining the time period for the responsibility of the container carrier in national laws
and international agreements

The period of time for the responsibility of the carrier means the period during which the
carrier is responsible for the goods transported, and each of the domestic laws and
international comparative agreements has clearly defined that period. Therefore, we will
get acquainted with the details of this topic by dividing the topic into two requirements.
In the first requirement, we present the determination of a period in internal laws, and in
the second requirement, we deal with the determination of the period in international
agreements, as follows:

1st Requirement

Determining the Time Period for the Responsibility of the container Carrier in the light of
national laws

Comparative internal laws specified a specific period during which the container carrier is
liable for damage to the goods contained, as under the Iragi Transport Law No. (80) of
1983, Article (131/First) stipulates: “The responsibility of the carrier begins when the
thing enters his custody and ends with its delivery to the addressee is at the place of
arrival or placed at his disposal in accordance with the contract or the law, or upon
delivery to an authorized party.

It is clear from the aforementioned text that the responsibility of the carrier begins from
the time the thing enters his custody, and what is meant by custody according to the text
of Clause (Second) of the same article is to place the thing under the control or
supervision of the carrier, i.e. from the time he receives the container or the goods without
specifying it in a specific place or Restricting it to the port of shipment, which prompts us
to say that the carrier can receive the thing and then enter it into his custody, even if that
happened outside the port of shipment, and that responsibility ends with handing over the
thing outside the port of discharge. Which shows us the positivity of this text due to its
suitability for the container transport system and the development witnessed by the
practical reality in the field of transport. Nor did the legislator specify the party from
which the carrier received the goods. Article (27/First) came in an absolute manner when
it decided that the responsibility of the carrier should start from the time he received the
thing, which indicates that the thing may be received from a party other than the shipper.
As for the delivery incident, the legislator stipulated The Iraqi that the goods be delivered
to the consignee or to an authorized party, and it is permissible to put the thing at the
disposal of the consignee upon its arrival at the place of arrival. This is explained by the
possibility of adopting governmental delivery if it is not an "actual” delivery of the goods,
and this is what the legislator expressed in the phrase "putting the thing at the disposal of
the consignee."”
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In our opinion, the Iraqi legislator was not successful in permitting voluntary delivery,
and the seriousness of the issue lies in allowing the carrier to evade the provisions of
liability as long as he is authorized to place the goods at the disposal of the consignee
without actually handing them over to him, and without allowing the consignee or his
agent to make reservations if necessary. Hence, it is not possible to prosecute the carrier
and hold him accountable for the damages caused to the goods.

In light of the provisions of the Egyptian legislation, Article (227/1) of the Maritime
Trade Law stated: “The carrier guarantees the loss and damage of the goods if the loss or
damage occurs in the period between the carrier’s receipt of the goods at the port of
shipment and his arrival at a port to unload and deliver them to the owner of the right to
received or deposited in accordance with the previous article.

As stated in Article (1/240) of the Egyptian Trade Law: “The carrier shall be liable, from
the time he receives the object of transfer, for its total or partial destruction, for its
damage, and for the delay in its delivery.” Also, what was stipulated in Article (241) of
the aforementioned law: “The carrier shall not be liable for the loss or damage of the
thing after it has been delivered to the consignee or his agent or to the trustee who is
appointed by the judge or one of his subordinates”.

It seems that the Egyptian legislator was clearer in his formulation of the provisions
related to the time scope of the carrier's responsibility, as he came in brief and clear terms,
and defined the period of the carrier's responsibility more clearly, which starts from the
time the carrier receives the goods at the port of shipment until its delivery to the right
holder at the port of discharge. It also required that the carrier deliver the goods upon
their arrival to specific destinations, namely the consignee, his agent, the trustee
appointed by the judge to deposit the thing, or one of his subordinates. This indicates that
the actual delivery is obligatory without taking the judgmental delivery, contrary to what
was adopted by the Iraqgi legislature.

2nd Requirement

Determining the Time Period for the container Carrier's Responsibility in the light of
International Agreements

International legislators have taken care to establish provisions regulating the period
during which the carrier is liable, but these provisions are worded differently in each
agreement.

Referring to the Brussels Convention on Bills of Lading for the year 1924, we find that
Article (1/e) stipulates that: “The transportation of goods extends to the time that elapses
between the loading of the goods into the ship and their unloading from it.”

According to this text, we note that the aforementioned agreement covers only the period
of time between loading and unloading, and Article (2) of the same agreement deals with
the operations that take place during this period and which the maritime carrier is
required to do. The period of the maritime transport contract under this agreement was
not subject to any amendment under the 1968 protocol, and this means that the agreement
does not include the pre-shipment stage, which begins from the time the goods are
delivered to the carrier until the start of their shipment on the ship, nor does it include the
subsequent stage of the unloading process, i.e., from the moment Unloading the goods
from the ship until it is delivered to the consignee. Hence, the aforementioned agreement
is only applicable to the marine phase only. As for the previous and subsequent stage, the
contracting parties are not bound by the provisions of the agreement, as the carrier can
impose conditions for exemption from liability on the shipper, which are not invalid
except in the marine stage only. Thus, we note that there is a clear discrepancy between
the provisions of this agreement and what was stated in the comparative national
legislation in determining the period of time for which the carrier is responsible, as it was
determined according to the internal legislation from the moment of receipt to the time of
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delivery. While the Brussels Convention specified it from the time the goods are shipped
until they are unloaded, the difference between the two is clear.

Confusion arose about the time of loading and the end of unloading, as well as the legal
situation before shipment and after unloading, as the Hague rules (from crane to crane)
were applied, i.e., from the time the goods were lifted at the port of shipment until they
were lowered from the ship at the port of discharge.

The use of containers in the process of transporting goods had a great impact on the
development of the concepts of loading and unloading, and considering the container as
part of the ship’s hold, which indicates that loading and unloading is loading the container
and unloading the goods from it, and the accompanying necessity of expanding the period
of the transport contract and extending the period of responsibility of the carrier for the
goods transported by containers.

In view of this development, container terminals were established to accommodate all sea
voyage operations and customs procedures in order to enable loading and unloading
without taking away the carrier's right to supervise and control. This development was
accompanied by a review of the carrier's responsibility period through the Hamburg and
Rotterdam conventions. As Article (4/1) of the Hamburg Convention states: “The carrier’s
responsibility for the goods includes the period during which the goods are in the custody
of the carrier from the port of shipment, during transport, and at the port of discharge.
Paragraph (2) of the same article came with more clarification, as it stipulated that “The
goods are in the custody of the carrier”.

(A) from the time he receives the goods from:
1- The shipper or a person acting on his behalf or

2- An authority or other third party to whom the laws or regulations in force at the port of
shipment require the goods to be handed over for the purpose of shipment.

(B) until such time as he has delivered the goods and that:
1- By handing it over to the sender or
or

3- By handing them over to an authority or a third party to which the laws or regulations
in force at the port of discharge require the goods to be handed over.”

The Hamburg Rules seems to set the time limit for the carrier responsible more broadly
than under the Brussels Convention. The carrier is subject to responsibility as long as the
goods enter his custody, whether at the port of shipment, during transportation, or at the
port of discharge. Thus, we note the similarity of the Hamburg Convention with Egyptian
law in terms of the entry into force of the period at the port of shipment and not before
that, which was not specified by the Iraqi legislator. The Hamburg Convention also
referred in its ruling to the parties from whom the carrier receives the goods to be
transported. It added that the carrier should receive the goods from the shipper himself or
from his representative or from an authority or a third party that requires the laws or
regulations in force in the port of shipment to hand over the goods to him for the purpose
of shipment, such as customs administration, or warehouses. As for the delivery of the
goods, the text clarified that the delivery takes place to the consignee, and if the latter did
not come to receive the goods, or attended and refused to receive them, then the delivery
takes place by placing the goods at the disposal of the consignee in accordance with the
terms of the contract or in accordance with what is required by the law or custom
followed in this regard. The goods are at the port of discharge.

Thus, it is clear to us the difference between its Hamburg rules and the Egyptian
legislation that prohibited voluntary extradition, while the Iraqi legislature derived its
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provisions in this regard from the aforementioned agreement, and permitted this type of
extradition.

Accordingly, the responsibility of the carrier is determined by its time scope according to
the aforementioned period between the carrier’s receipt of the goods and until they are
delivered to the consignee. As for outside this scope, that is, the operations that take place
before the carrier receives the goods, they are subject to the general rules, even if they are
operations related to the contract of carriage. These operations are particularly evident in
maritime transport, such as the carrier's obligation to prepare a seaworthy ship.

However, if we look at the Rotterdam Convention of 2008, we will find that Article
(12/1) of it states that: “The carrier’s liability for goods under this agreement begins when
the carrier or any executing party receives the goods for the purpose of transporting them,
and ends when they receive the goods.”

The advanced text dealt with the scope of the carrier’s responsibility in terms of time and
defined it from the time of receiving the goods until their delivery, as it became clear to
us that the aforementioned agreement expanded this scope in comparison with Egyptian
law and the Hamburg and Brussels conventions, where the Egyptian legislation and the
Hamburg Convention linked the time period of the carrier’s responsibility and the place
of his receipt The goods from the shipper, and the place of delivery to the right holder.
They made the carrier responsible from the time he received the goods at the port of
shipment until he delivered them to the consignee at the port of discharge. As for the
stage before and after that stage, it is not subject to the provisions of strict liability, as
well as what the Brussels Convention did in linking the responsibility of the carrier in
terms of the time scale to the process of shipping the goods in the means of transport.

Whereas, the Rotterdam Convention linked the carrier's possession of the goods and the
time frame of his responsibility, as stated in the aforementioned article, regardless of the
place of possession beginning or ending. In a more precise sense, the aforementioned
agreement made the responsibility of the carrier expand in terms of time to include the
transfer of goods from the shipper's door to the addressee's door.

Hence, the responsibility of the carrier begins when it receives the goods, even if that is
outside the borders of the port of shipment, provided that it has received it for the purpose
of transporting it, and ends with its delivery to the consignee.

Thus, it becomes clear to us that what was stated in Article (12/1) of the above agreement
coincides with what was stated by our Iraqi legislator in terms of not specifying a specific
port related to delivery or receipt, and this means that it is possible to deliver the goods to
the carrier outside a port outside the port of shipment, and the time range of responsibility
may also apply Until delivery is complete, i.e. if delivery is made to the consignee outside
the borders of the port of discharge.

The Rotterdam Rules followed what came in the Hamburg Rules regarding the
determination of delivery and receiving destinations, as Paragraph (2) of Article (12) of
the Rotterdam Convention stated that: “(a) If the law or regulations of the place of receipt
require that the goods be delivered to an authority or another third party from which the
carrier can take delivery of the goods, the term of liability of the carrier begins when he
takes delivery of the goods from that authority or other third party. goods therefrom, the
term of liability of the carrier ends when he hands over the goods to such authority or
other third party.”

Perhaps the difference that appears between the two agreements at this point is that the
Hamburg rules stipulated delivery to the authority or the third party at the port of
shipment, while the Rotterdam rules did not stipulate that, and this matter is logical in our
opinion because the contract of carriage within the framework of this agreement extends
beyond the port of loading and the port of discharge, and its image is reflected by
container transport.

Migration Letters



45 The Time Scope of the Container Carrier's Liability
(A Comparative Study based on International Conventions and Iragi and Egyptian Laws)

This and if the Rotterdam Convention was concerned with actual delivery, but it
permitted judgemental delivery in certain exceptional cases, which were mentioned in
accordance with (48), as the goods were considered delivered upon their arrival at the
place of destination, and the consignee did not accept their receipt, or the controlling or
possessing party could not be found or the documentary shipper, or no accused directs
instructions to the carrier, or when the carrier is entitled or obliged to refuse delivery, here
the delivery is considered to have taken place in a judgmental manner rather than an
actual one, and perhaps the purpose of the legislator in setting this exception is to protect
the carriers with the intention of achieving a balance between them and the shippers and it
seems to us that the logic of this exceptional provision is because it is natural to consider
the goods as delivered to the consignee if the latter did not accept them after their arrival
at the agreed place, or if the carrier did not receive instructions regarding them from the
authorities authorized to issue those instructions, or otherwise, as if the legislator placed
the responsibility on the shoulders of the consignee Or the shipper, and this is evident
from the text of Paragraph (5) of the same article, which did not make the carrier
responsible for what happens to the goods in terms of loss or damage during the time the
goods remain undelivered unless the claimant proves that such loss or damage resulted
from failure to take What measures should have been taken by the carrier in the existing
circumstances to preserve the goods and that the carrier was aware or would have known
that failure to take such measures would expose the goods to loss or damage.

As we have already mentioned, the Rotterdam rules do not apply to maritime transport
only, but rather include all modes, and this is what was expressed in Article (1) when it
defined the contract of carriage, which stipulated that: “A contract whereby the carrier
undertakes to transport goods from one place to another for a freight, and the contract
must stipulate the transport by sea, and it may stipulate transport by other means in
addition to sea transport”. This indicates the widening of the carrier's responsibility.

As for paragraph (3) of Article (12) of the same agreement, it stipulated that: “For the
purposes of determining the liability of the carrier, the two parties may agree on the time
and place of receiving the goods, but any agreement in the contract of carriage is invalid
when it stipulates:

A- That the time of delivery of the goods is later than the start of their initial loading
under the contract of carriage.

B- That the time of delivery of the goods was prior to the completion of their final
unloading in accordance with the contract of carriage.

The implication of this provision is that the parties to the contract can agree to define the
scope of the carrier’s responsibility in accordance with the principle of contractual
freedom, and then the carrier may stipulate a reduction in the period of time during which
he is responsible, as if it were agreed to deliver the goods at the port of shipment until
they are delivered at the port of discharge to the rightful owner. Thus, we have returned to
the stage of responsibility from port to port, hich was adopted by the Hamburg rules.

We believe that allowing a reduction in the time scale of the carrier's responsibility taking
into consideration the Rotterdam rules is irrelevant, given that the aforementioned
agreement adopted the door-to-door transport system, because the receiving and delivery
process may take place outside the ports. If this agreement took into account the interests
of the carriers in regulating the provision of paragraph (2) of Article (12), but it did not
consider the dominance and economic power that they enjoy against the shippers. Thus it
would have been better and more appropriate in order to achieve a balance between the
interests of the two parties that the convention makes the text of paragraph (1) ) of Article
(12) a provision related to public order, and the principle of contractual freedom cannot
be invoked in this matter. In addition to keeping abreast of developments in the transport
industry and the emergence of the container transport system.



Shatha Abdul Jabbar Khandan et al. 46

Through our analysis of the aforementioned texts, it is clear to us that the period of
responsibility of the carrier has expanded under the Rotterdam Rules, and that this
expansion of the responsibility of the carrier would not have occurred had it not been for
the use of the container in assembling the goods as a means of transport and moving them
from the place of the source to the place of the importer.

In application of the foregoing, if the shipper, consignee, or documentary shipper proves
that the damage to the goods occurred after delivery to the carrier, or if it is proven that
the damage occurred before receiving the goods from the carrier or his representative,
then the special liability system contained in the Rotterdam Rules applies here. But if it is
proven that the damage occurred before the carrier received the goods or after they were
delivered to the consignee, the matter is governed by the general rules of liability, and the
burden of proving the damage in this case falls on the plaintiff.

Based on the foregoing, the liability of the carrier in the framework of unimodal container
transport begins from the time the goods contained or the container entered his custody,
regardless of the designation of a particular port or place and whether the goods were
delivered to the carrier himself, his representative, or the performing party, or received by
any of them directly from the shipper Or from an authority or third party required by laws
or instructions to do so, and that liability ends with the delivery by the carrier of the
goods contained or container to the consignee or any other authority or party entitled to
receive them.

Conclusion:

After we finished the topic of our research marked (the time scope of the responsibility of
container goods carrier), we reached a number of results that present the proposals that
we consider to be adopted, as follows:

Results:

1- The local and international legislation did not provide an explicit and specific
definition for the container carrier, so we provided a definition from our side that the
container carrier is the natural or legal person or his representative who receives the
goods contained or the container from the shipper or his representative or from any other
party for the purpose of transporting it by land or sea or air and deliver it to the addressee
or his representative at the place of arrival.

2- We concluded that both the carrier and the transport operator the original character in
the contract concluded with the shipper, but the main difference between them lies in the
multiplicity of modes of transport, so the designation of the carrier applies to whoever
undertakes to implement the international sea, land or air transport, regardless of the
multiplicity of carriers, while the transport operator undertakes the process of organizing
and managing transport by international multiple modes with the help of other carriers to
carry out all stages of transport.

3- We concluded that the carrier’s responsibility period expands in the field of container
transport, as it begins from the time the contained goods enter the carrier’s possession,
that is, from the time he receives those goods at the place of receipt, regardless of
specifying a specific port or place for that receipt, and the period ends with the delivery of
those goods at the place of arrival without being restricted to the port of discharge or a
specific place as well.

4- We concluded that the carrier can receive the goods contained or the container from
any destination other than the shipper, and the same is the case upon delivery at the place
of arrival in line with the time frame of the responsibility of the container carrier.

Migration Letters



47 The Time Scope of the Container Carrier's Liability
(A Comparative Study based on International Conventions and Iragi and Egyptian Laws)

Recommendations:

1- We propose the enactment of Iraqgi legislation regulating the transport of goods in
containers and include in it provisions relating to the definition of the carrier by
containers and the clear and precise determination of the responsibility of the carrier in
terms of time. The Iraqgi legislator, while not limiting the period of responsibility to a
particular place under articles (131/1) and (27/1), but he did not clarify whether that
period relates to the responsibility of the container carrier or the regular carrier, taking
advantage of the provisions of the Rotterdam Convention in this regard.

2- We recommend deleting the phrase “or putting it at his disposal” mentioned in Clause
(First) of Article (131) because it is not consistent with the reality of container transport
due to the seriousness of this type of transport, and therefore the container carrier is not
allowed to evade the provisions of responsibility

3- We suggest making the provision related to the duration of the carrier’s liability
stipulated in Article (12/1) of the Rotterdam Convention a provision related to public
order, for the purpose of keeping abreast of developments in the transport industry and
the emergence of the container transport system, and not referring to the principle of
contractual freedom in this regard, which is presented as a restriction on The general
principle stipulating that the period begins to run from the time the carrier receives the
goods until they are delivered to the right holder.

4- We recommend that Iraq join the Rotterdam Convention and quote from it in the new
additions.
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