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Abstract

The swift closure of international borders with the outbreak of the COVID-19 pandemic has placed the right to seek
asylum in a precarious position. The paper questions the impact of COVID-19 on the right to seek asylum in the face
of the informal externalisation agreements (IEA) concluded by the European Union (EU) Border States and other
destination states to shift border management to neighbouring transit states. The paper argues that IEA marginalised the
right to seek asylum well before the outbreak of COVID-19. The pandemic's impact on the right to seek asylum, per se,
is temporal, which can be defused through enhanced procedural measures. However, in the long run, COVID-19 provides
an alibi to the Border States to further externalise asylum and migration controls throngh IEA. Thereby, COVID-19,
along with IEA, is highly likely to mafke the right to seef asylum obsolete.

Keywords: Asylum; COVID-19; externalisation; informal agreements; transit states
Introduction

The outbreak of the COVID 19 pandemic has prompted scholarly debate on the potential
impact of the pandemic on irregular migrants and asylum seekers that are being held at
overcrowded temporary accommodation centres, detention centres, and hotspots — situated
all along the Turkey-Greece, Serbia-Hungary, and Libya-Italy travel routes to Europe
(Crawley, 2021; Ghezelbash & Feith Tan, 2020; Kluge et al., 2020; Meer et al., 2021; Truelove
et al., 2020). The pandemic has almost dismantled the international asylum regime by forcing
the states receiving asylum seekers to restrict cross-border movement to control the virus
spread (Bala & Lumayag, 2021; Ghezelbash & Feith Tan, 2020; Lumayag et al., 2020;
Jauhiainen, 2020). Accordingly, asylum seekers who irregulatly enter the destination states via
land or sea routes became the natural victims of the pandemic. Thereby, the outbreak of the
pandemic adversely affected the right to seek asylum (Ghezelbash & Feith Tan, 2020;
Jauhiainen, 2020; Meer et al., 2021; Pelliconi, 2020, p. 19). Researchers are putting their heads
together to assess the pandemic's short term and long-term impacts on the right to asylum
(Ghezelbash & Feith Tan, 2020; Meer et al., 2021). However, the important fact to consider
is the degree of relevance to which the pandemic affects the right to seek asylum in the face
of enormous IEA concluded between the border\destination and transit states and the
exclusionary frameworks established thereunder.

I argue that the right to seek asylum was effectively marginalised well before the outbreak of
the pandemic. I analyse the impact of COVID-19 on the right to seek asylum against the IEA
concluded by the EU and its Border States — Italy, Hungary, and Malta. The use of IEA
emerged as a tool to hide the involvement of the EU institution in the adoption of the EU-
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Turkey Statement — an informal agreement between the EU and Turkey to curb the
unprecedented arrival of asylum seckers at the Greek Islands. Similarly, Italy — the second
largest recipient of asylum seekers in the EU, with the support of the EU — concluded a
Memorandum of Understanding (MoU) with Libya to prevent the arrival of asylum seekers
at the Italian shores. Under the MoU, Italy delegated the responsibility of preventing asylum
seckers movement towards the Italian shores to the Libyan Coast Guard (LCG) and the
Libyan Department of Combating Irregular Migration (LDCIM). In the same way, Hungary
concluded an informal agreement with Serbia under which the Serbian Commissariat for
Refugees (SCR) permits only 1 asylum seeker a day to enter the Hungatian Transit Zone to
seck asylum in Hungary (Ashraf et al., 2019).

Hence, I argue that a majority of asylum seckers was denied the right to seek asylum due to
1IEA and that only a small number of asylum seekers beating all the odds of the exclusionary
mechanisms established under IEA are expected to be the victim of the Pandemic
exclusionary measures for a short while. I further argue that in the long run, the health
emergency resulting from the pandemic will be used by the Border States as an alibi to
legitimise IEA and deny the right to seek asylum. Therefore, the pandemic is highly likely to
complement the informal externalisation of migration and asylum controls to transit states by
pursuing other Border States to shift responsibility through IEA.

The paper is divided into three parts: part one analyses the impact of IEA on the right to seek
asylum; part two analyses the right to seek asylum at the face of the COVID-19 pandemic and
the legitimacy of the denial of the right to seck asylum at the face of public health emergency;
whereas part three analyses the reasons which could pursue more Border States to involve in
IEA at the face of COVID-19.

The Right to Seek Asylum

The Universal Declaration on Human Rights (UDHR) is the only international instrument
that explicitly recognises the right to asylum when someone fears prosecution in the home
state (Universal Declaration of Human Rights, 1948, Art 14(1)). The UDHR is not a legally
binding instrument; in contrast, other international human rights and international
humanitarian law instruments, including the International Convention Relating to Status of
Refugees 1951 (hereinafter the Refugee Convention), lack explicit recognition of the right to
asylum (Lomba, 2004, p. 8; Worster, 2014, p. 477). Nonetheless, some of the regional human
rights instruments, such as the American Convention on Human Rights (1969), under Art
22(7), the African Charter on Human and Peoples Rights (1981) under Article 12(3), and the
Charter of the Fundamental Rights of the European Union (2012) under Article 18, explicitly
recognise the right to asylum.

However, the American Convention on Human Rights (1969) and the Charter on Human
and Peoples Rights (1981) balance the ‘right to asylum’ against international law and domestic
laws of the concerned state. Similarly, the Charter of the Fundamental Rights of the European
Union (2012) aligns the right with the scope of the Refugee Convention. In Europe, the case
law European Court of Human Rights (ECtHR) gives an uncontested right to Party States to
control the entry of aliens at the borders (Hirsi Jamaa and Others v Italy, 2012). This means that
access to international protection is balanced against conditions and qualifications established
under international law. An asylum seeker must establish the existence of persecution in the
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home state or the state of the previous residence. Accordingly, the right to asylum is only
recognised as a right to seek asylum or the right to apply for asylum, and the grant of the right
is dependent on the concerned state’s verification of persecution claim (Guy S. Goodwin-Gill,
1996; Meili, 2017; Nicolosi, 2015; Worster, 2014).

Wortster (2014) argues that the right to asylum is only accessible under certain situations of
persecution; therefore, its scope is limited to the extent of accessing asylum procedures.
Similarly, Thomas Gammeltoft-Hansen and Hans Gammeltoft-Hansen argue “the right to
seck asylum can only be understood as establishing a procedural right to access the asylum
process” (p. 482). The right to seek asylum procedures is derived from the principle of non-
refoulement enshrined under Article 33 of the Refugee Convention (Convention Relating to
the Status of Refugees, 1951, Art 33). The Article prohibits party states from expelling a
refugee in any manner whatsoever to the frontiers of territories where his life or freedom
would be threatened on account of his race, religion, nationality, membership of a particular
social group or political opinion. Prohibition of torture and expulsion of aliens enshrined
under various international humanitarian law and international human rights instruments has
also been interpreted in a way to recognise the principle of non-refoulement (European
Convention for the Protection of Human Rights and Fundamental Freedoms, 1950, Art 3;
Convention Governing the Specific Aspects of Refugee Problems in Africa, 1969, Art 2(3);
American Convention on Human Rights, 1969, Art 22(8); Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment, 1984, Art 3).

The absoluteness of the principle of non-refoulement is further vindicated by Article 19(1) of
the Protocol against the Smuggling of Migrants (2004), which specifically enshrines that
nothing in this Protocol shall affect the responsibilities of States in relation to the Refugee
Convention and the principle of non-refoulement as contained therein. Thereby, the universal
recognition of the principle makes it a Jus Cogen — a principle of international law from which
nation-states cannot derogate (Allain, 2001; Elif, 2012; Convention Relating to the Status of
Refugees, 1951, Art 42(1)). This universal recognition of the principle and nation-states
commitment not to derogate from the principle entities asylum seekers a right to seek asylum
(Gil-Bazo, 2015, p. 11).

The Impact of IEA on the Right to Seek Asylum

In the EU, IEA concluded by the Border States marginalised the right to seek asylum well
before the outbreak of the COVID-19 pandemic. Initially, the purpose of IEA was to remove
procedural barriers in the conclusion of externalisation agreements with safe third countries
(Lipson, 1991; Pauwelyn et al., 2012), and evade legal responsibility of the EU institutions for
legal challenges in the EU supranational courts (Bendiek & Bossong, 2019; Cassatino, 2007;
Slominski & Trauner, 2018). However, at the later phase, IEA turned into a more complex
form of the expansion of state authority, shifting of borders controls, and mean of Border
States collaboration with non-state actors to prevent migratory flows towards their external
borders (Ashraf et al., 2019). Joint statements, guidelines, declarations, memorandum of
understandings, and exchange letters are some of the main forms of officially recognised IEA
(Lipson, 1991, p. 500). IEA also take place through secret mutual understanding between the
governments and border authorities of the collaborating states, which are not known to the
public generally (Ashraf et al., 2019). IEA are concluded at both multilateral and bilateral
levels. At the multilateral level, the EU-Turkey Statement enforced as of 20 March 2016 was
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the first step towards informal externalisation of asylum management (Jill Alpes et al., 2017,
Tunaboylu & Alpes, 2017).

The Statement provides Greece with a mechanism to return irregular migrants, including
asylum seekers, to Turkey on the ground of coming through Turkey. The mechanism is
grounded on the principles of 'safe first country' and 'safe third country' provided under
articles 35 and 38 of the Asylum Procedures Directive and consideration of Turkey as a safe
country of asylum (Directive 2013/32/EU of the European Patliament and of the Council
on Common Procedures for Granting and Withdrawing International Protection, 2013, Art
35 & 38). The Statement was concluded after extensive involvement of the European
Commission and the European Council to reduce irregular arrivals into Greece; therefore, the
scope of informality in the EU-Turkey Statement is limited to elude the responsibility of the
EU institutions for violation of the principle of non-refoulement and the right to seek asylum
establishing therefrom (Smeets & Beach, 2020, p. 130). The same was proven to be true when
the European Commission argued that the Statement was concluded by the Heads of the EU
States (NF, NG, NM v. Eurgpean Council, 2017; Complaints No 506-509-674-784-927-
1381/2016/ MHZ v. Eunropean Commission, 2017). By keeping their involvement informal, the
EU institutions successfully eluded their responsibility for the violation of human rights.

The approach also inspired the EU Border States” facing exceptional arrival of asylum seekers
to externalise asylum control to transit states without attracting legal responsibility for the
violation of the principle of non-refoulement and the right to seek asylum. Accordingly, in a
short period, Italy and Hungary reached IEA with neighbouring Libya and Serbia,
respectively, to curb the arrival of asylum seckers. Italy's informal asylum externalisation to
Libya started under the pretext of the Memorandum of Understanding (MoU) signed between
both countries on 02 February 2017 (Baldwin-Edwards et al., 2019). Soon after the conclusion
of the MoU, the EU endorsed the MoU at its 2017 annual summit in Malta (Baldwin-Edwards
et al.,, 2019, p. 5). Under the MoU, Italy pledged to provide patrol vessels, patrol vessels,
navigational systems, and other technological equipment to the LCG to increase its capacity
of effectively curbing irregular movements in the Mediterranean (Guttry et al., 2018, p. 53).
Italy also pledged to provide field training to the personnel of the LCG to ensure that the
LCG and the Italian Navy coordinate smoothly.

To this end, under the mandate of Operation Sophia — initiated by the EU (Dastyari & Hirsch,
2019, p. 450), the Italian Navy designed a three-month training programme for the LCG
(Statewatch, 2017). The programme amid to advance the LCG's intetception, intetrrogation,
surveillance, and coordination skills (Statewatch, 2017). Furthermore, the Italian Navy has
also assisted the LCG in setting up the Libyan Maritime Rescue Coordination Centre (MRCC)
and Search and Rescue Zone (Baldwin-Edwards & Lutterbeck, 2018). After that, the Italian
authorities started operational coordination with the LCG to intercept irregular migrants in
the central Mediterranean (Pijnenburg, 2018, p. 403). To this end, Italy stationed a naval
support mission in Libyan territorial waters, whose sole objective was to monitor asylum-
seekers setting off from the Libyan shores and direct the LCG to pull-back them back (Human
Rights Watch, 2018). Additionally, the Italian MRCC also coordinates with the LCG to pull
back asylum seekers spotted outside the Libya SAR zone and, on some occasions, inside the
Italian SAR zone (Pijnenburg, 2018, pp. 403—-404).
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Under the mandate of the MoU, Italy has also established border control on Libya's southern
border, which is the main entry point of asylum seekers originating from sub-Saharan and
travelling towards the EU to seek asylum (Guttry et al., 2018, p. 53). To this end, Italy pursued
various non-state actors involved in human trafficking and the slave trade of asylum to quit
their smuggling operations and turn their militias into border guards in return for hefty
financial remuneration (Baldwin-Edwards & Lutterbeck, 2018, p. 10). In addition to human
rights violations, this approach was poised to contravene Article 10 & 80 of the Italian
Constitution. Article 10 of the Italian Constitution explicitly enshrines that anyone prosecuted
in his/her home state has a right to seek asylum in Italy (Constitution of Italy, 1947).
Furthermore, under Article 80 of the Italian Constitution, the Italian government must seek
parliamentary approval of an international treaty if it entails financial costs on the national
budget (Constitution of Italy, 1947, Art 80). Therefore, to avoid seeking parliamentary
approval due to fear that the parliament will not approve the MoU due to potential
contravention of the Italian Constitution, the Government decided to bear the costs from the
EU budget (Mancin, 2018, p. 262). However, since Italy has already been penalised by the
ECtHR in the case of Hirsi Jamma and Other (2012) for contravening the principle of non-
refoulement by sending asylum seekers back to Libya under the Treaty of Friendship 2008.
Italy desired to keep the agreement informal to avoid human rights challenges in the Court of
Justice of the European Union (CJEU) and the ECtHR.

The informal collaboration enables Italy to exercise a de-facto control on Libya’s state
institutions, particulatly the LCG and the LDCIM. Furthermore, the informal collaboration
also enables Italy to exercise a de-facto control on the asylum seekers” movement in Libya as
well as in the Mediterranean. The reports of the UNHCR, International Organisation of
Migration, and various other international organisations showed that, after the enforcement
of the MoU, the numbers of asylum seekers reaching Italy decreased up to 90% in the same
year (Baldwin-Edwards & Lutterbeck, 2018, p. 10). Thereby only small numbers of asylum
seckers, lucky enough to beat all the odds of the informal exclusionary infrastructure
established by Italy, were able to exercise the right to seek asylum.

Similarly, Hungary has also reached a mutual understanding with Serbia —an IEA — to restrict
asylum seekers access to Hungarian transit zones established at the Hungary-Serbian border
(Ashraf et al., 2019). The existence of this informal agreement was first reported by the
European Council on Refugees and Exiles in its 2018 report highlighting asylum procedures
in Hungary (ECRE, 2018b). Later, the EU funded research project — RESPOND - studying
multilevel governance of migration in 11 EU countries also reported the existence of the
informal agreement between Hungary and Serbia (Ashraf et al., 2019). Under the agreement,
both states agreed on a mechanism to manage irregular migration transiting through Serbia
(ECRE, 2018b, p. 18). The agreement followed the erection of barbed wire by Hungary on
the borders of neighbouring Serbia and Croatia to prevent asylum seekers from reaching
Hungary. On the Serbian border, Hungary established two transit zones — entry points for
asylum seekers wishing to seek protection in Hungary (Ashraf et al., 2019, p. 308; ECRE,
2018b, p. 18). The transit zones are established on the Hungarian land, fully secured from the
Hungarian side, open from the Serbian side, and consist of a seties of containers used to
accommodate asylum seekers (Ashraf et al., 2019, p. 308; ECRE, 2018b, p. 18).

Following the establishment of transit zones, asylum seekers wishing to seek asylum in
Hungary had to apply from the transit zones and wait there until a decision is reached on their
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applications. Since 2016, Hungary applies a daily quota for asylum seekers admitted into transit
zones to access asylum procedures which were later dropped from the original 20-30
admissions per day per transit zone in 2016 to five in 2017 and only one in 2018 (Ashraf et
al., 2019, pp. 308-309; ECRE, 2018b, p. 18). Anyone who leaves for Serbia, for any reason,
risks termination of asylum procedures and thus a rejection of asylum application (Ifzas and
Abmad v. Hungary, 2012, para. 247). In mid-2016, after intense criticism from the international
organisation, Hungary informally engaged Serbia to prevent asylum seckers from gathering at
the transit zones; after that, the SCR started preventing asylum seekers from travelling towards
the Hungatian transit zones (ECRE, 2018b, p. 19).

Later on, both countries informally started a mechanism of maintaining a waiting list of asylum
seekers wishing to seck protection in Hungary, which is prepared by the SCR, communicated
between the authorities of both states through the community leaders chosen from the asylum
seckers at the Serbian temporary reception centres, and reviewed by the Hungarian authorities
to select asylum seekers for admission into the transit zones and apply for asylum (Ashraf et
al.,, 2019, pp. 309-310; ECRE, 2018b, p. 19). Since the start of the waiting list system, the
normal duration of waiting in Serbia to seek asylum in Hungary has exceeded a year.
Furthermore, the Hungarian law also permits the Hungarian authorities to push back anyone
apprehended within eight kilometres of the border; the rule was later extended to the entire
Hungary (ECRE, 2018b, p. 20). Under the rule, Hungary has pushed back over 24000 asylum
seckers in the following three years, while another 13500 asylum seekers were blocked from
entering the Hungarian border (ECRE, 2018b, p. 21).

A review of the number of asylum seekers arrivals in all three Border State before and after
implementation of IEA shows that IEA have severely damaged the right to seek asylum in
the EU. By the end of 2016, The EU-Turkey Statement alone reduced the number of asylum
seekers, up to 90% of one and half million arrivals in the preceding year, arriving in the EU
through the eastern Mediterranean route (Jauhiainen, 2020, p. 262). Similarly, UNHCR
statistics show that the number of asylum seekers arriving in Italy by the end of 2019 had
dropped up to nearly 93% of the arrivals at the time when MoU was signed (UNHCR, 2020a).
Thereby, here I can conclude that IEA concluded by the EU Border States and exclusionary
arrangements established thereunder marginalised the right to seek asylum well before the
outbreak of the COVID-19 pandemic. The pandemic only impacted a small number of asylum
seekers who somehow managed to reach the EU borders. The next section analyses the
pandemic's impact on the right to seck asylum and the legitimacy of the denial of the right in
the face of the threat to public health.

The Right to Seek Asylum at the Face of COVID-19

The threat to public health as a result of the outbreak of COVID-19 forced the governments
to prohibit social, economic, and educational activities in societies to save human lives.
Thereby, the pandemic adversely impacted the right to seek asylum by providing a plausible
alibi for governments to deny access to asylum procedures (Ghezelbash & Feith Tan, 2020).
According to United Nations High Commissioner for Refugees (UNHCR), out of 167 states
opting to close their borders due to the outbreak of the pandemic, 57 made no exception for
asylum seekers and started to return them to transit states (UNHCR, 2020b). The situation
resulted in a disregard of the principle of non-refoulement — recognised as a non-derogable
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right under Article 42(1) of the Refugee Convention. The outbreak of the pandemic caused
forced returns, denial of entry, and push-backs at both land and maritime borders (Babicka,
2020; Elmolla, 2020).

After the outbreak of the pandemic, all three EU Border States benefiting from some form
of IEA closed their borders with the neighbouring transit states to restrict the remaining few
arrivals. In Hungary, the right to seek asylum became inaccessible to asylum seekers normally
admitted under the daily quota system. At the same time, asylum procedures in Greece were
already terminated well before the outbreak of the pandemic due to the release of asylum
seekers by Turkey as part of political confrontation with the EU (Jauhiainen, 2020, p. 261).
Similarly, Italy issued a decree to close its ports for the disembarkation of asylum seckers
rescued in its territorial waters for the duration of the pandemic (Human Rights Watch, 2020).
However, after international criticism and circulation of COVID-19 recommendations by the
UNHCR and European Commission (European Commission, 2020; UNHCR, 2020b), Italy
started to quarantine asylum seekers in large ferries off its coast (ANSA, 2020; Di Meo &
Bentivegna, 2021, p. 1859).

The UNHCR reluctantly acknowledged the legitimacy of the border closures and denial of
the right to seek asylum; however, it called upon the nation-states to implement a mechanism
of protection-sensitive border management by enabling the asylum seekers to access asylum
procedures following health check and quarantine, where needed (UNHCR, 2020b). Whereas,
the European Commission directed the EU Member States to adopt quarantine measures — a
practice not warranted from the EU Law; therefore, it recommended the Member States,
particularly the Border States to implement such measures in accordance with national laws,
provided that such measures are necessary, proportionate and non-discriminatory (European
Commission, 2020, p. 3). The UNHCR provisional acceptance of the legitimacy of nation-
states policy of restricting asylum seekers arrival is grounded on the general principles of
international human rights law, which allows nation-states to derogate from or restrict human
rights obligations in the case of a threat to public health (Protocol 4 to the European
Convention for the Protection of Human Rights and Fundamental Freedoms, 1963, Art 15;
Charter of Fundamental Rights of the European Union, 2012, Art 52(1)).

Therefore, it can be induced that the EU Border States may be provisionally entitled to
exercise a certain degree of discretion with regard to asylum seekers accessing international
protection during the pandemic. However, as the right to seek asylum is drawn from the
principle of non-refoulement, universally recognised under international human rights law
and the EU human rights law, the Border States cannot derogate the right to seek asylum.
Nevertheless, it must also be noted that the drafters of the international humanitarian law and
international human rights law — specifically the European Convention on Human Rights
(ECHR) and the Charter of the Fundamental Rights of the European Union did not foresee
such a global threat to public health. Thereby, derogation and restriction clauses enshrined in
different international laws lack consideration of such a global emergency. Had the drafter
foreseen such a global emergency, their approach to the principle of non-refoulement and the
right to seek asylum could have been different. Thus, it may be justifiable for the Border States
to restrict the exercise of the right to seek asylum during the pandemic.

It must be noted that any restriction emplaced by a state on the exercise of human rights
guaranteed under international law must be necessary, proportionate, and in accordance with
the law (Protocol 3 to the European Convention for the Protection of Human Rights and
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Fundamental Freedoms, 1963, Art 2(3); Charter of Fundamental Rights of the European
Union, 2012, Art 52(1)). This means that there may be a need to balance the right to seek
asylum against the state interest of protecting public health. Therefore, while the Border States
cannot derogate the principle of non-refoulement, it seems reasonable for the Border States
to temporarily restrict the right to seek asylum to a certain degree. This means that the
UNHCR's recommendation to nation-states to subject asylum seekers, where needed, to
health checks and quarantines is well balanced. This further means that the impact of
COVID-19 on the right to seek asylum is temporary, and in the long run, defusable through
the application of certain procedures.

Expansion of Informal Externalisation at the Face of COVID-19

The above discussion shows the impact of the pandemic on the right to seck asylum is albeit
marginal; its confluence with IEA makes the right to seek asylum almost inaccessible. EU
Border States have already shown dismay of the EU’s policy. Because COVID-19 forced the
EU Member States to reinforce internal borders within the EU, it looks highly unlikely that
the Border States such as Greece, Hungary and Italy will give regard to the European
Commission or the UNHCR recommendations. Thereby, the Border States are expected to
increase emphasis on the externalisation of asylum and migration controls. To this end, IEA
with transit states appear to be an ideal platform because of their ability to evade obligations
arising from international law.

Hungary, for example, has successfully used IEA with Serbia to completely exonerate its
responsibility with regard to the principle of non-refoulement and the right to seek asylum.
In the case of llias and Abmed, which involved, inter alia, violation of Article 3 of the ECHR,
i.e., the principle of non-refoulement due to events that happened in the Hungarian transit
zones before the start of Hungaty's informal collaboration with Serbia, the Grand Chamber
of the ECtHR only held Hungary responsible for the violation of inhuman and degrading
treatment of asylum seekers at the border transit zones (Article 3 of the ECHR) (Ifias and
Abmad v. Hungary, paras 164-165). This was because Hungary addressed the issue of border
expulsions and violation of the principle of non-refoulement by informally collaborating with
Serbia and restricting asylum seekers from reaching the Hungarian transit zones to seek
asylum. Additionally, the approach also addressed the issue of overcrowding in the transit
zones; thereby, Hungary also managed to exonerate its responsibility arising from Directive
2013/33/EU of the European Parliament and Council Laying down Standards for the
Reception of Applicants for International Protection (2013).

Similarly, informal collaboration with Libya helps Italy to avoid legal challenges in the ECtHR
for violation of the principle of non-refoulement and the right to access asylum procedures.
In the past, in the case of Hirsi Jamma and Others (2012, paras 137-138), Italy has been held
responsible for returning asylum seekers to Libya without accessing the asylum needs of
intercepted asylum seekers on a case by case basis. However, it must be noted that in the Hirsi
case, the interception and expulsion of asylum seckers were carried out by the Italian
Authorities (Pijnenburg, 2018, p. 405). Under the present collaboration with Libya, Italy
avoids any direct involvement in the interception and expulsion of asylum seekers. As
discussed above, Italy has rather delegated these responsibilities to the LCG after
strengthening the operational capabilities of the LCG. Since then, the LCG has intercepted
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asylum seekers in the Mediterranean in large numbers. In one case, on 6 November 2017,
more than 20 asylum seekers when the LCG was called in to pull back asylum seekers of a
distressed boat of Italian territorial waters (Pijnenburg, 2018, p. 405). A rescue ship belonging
to the Sea-Watch humanitarian mission was present in the area; nonetheless, the LCG
behaved aggressively to ensure a pull-back of asylum seekers (ECRE, 2018a).

Following the incident, a case was filed against Italy in the ECtHR (ECRE, 2018a). However,
for the ECtHR to hold Italy responsible, it has to establish whether Italy exercised a de-facto
control on the LCG and commission of the pull-back act. Although Italy directed the LCG
to the distressed boat, donated patrol vessel to LCG, trained the personnel of the LCG, it
would be really hard for the Court to hold Italy responsible for just training the personnel of
the LCG and providing them patrol vessels. Italy claims that it supplies patrol vessels and staff
training to LCG to save precious lives in the Mediterranean (Loschi et al., 2018). Therefore,
it looks problematic to hold Italy responsible for aiding or assisting the LCG.

For the reasons just mentioned, the prospects of the adoption of IEA by more Border States
to curb the arrival of asylum seekers at the face of COVID-19 look highly promising. This is
why on 28 May 2020, immediately after the outbreak of the COVID-19, Malta signed a MoU
with Libya to cutb the arrival of asylum seckers on the Island (Memorandum of
Understanding, 2020). It is worth mentioning that Malta, for a while, has been secretly
collaborating with the LCG to curb irregular movements towards the Island. However, seeing
the aftermath of the Pandemic Maltese Government realised that this is high time to conclude
a MoU with Libya to curb the atrival of asylum seekers on the Island. Under the MoU, Malta
established two Coordination centres — one in Libya and the other in Malta to monitor the
movement of asylum seekers in the Mediterranean (InfoMigrants, 2020). Following the
establishment of the Centres, real-time information is sent to the LCG, whose responsibility
is to intercept and pull back the asylum seekers. This shows that the COVID-19 has already
started expanding the regime of IEA; thereby, I can conclude that the pandemic has a real
prospect of widening the regime of informal asylum externalisation.

Conclusion

The outbreak of the COVID -19 pandemic was a huge shock for the people on the move to
seek asylum in the EU and elsewhere. The UNHCR and the European Commission circulated
emergency guidelines for the Border States to ensure asylum seekers access to international
protection with intervention. The guidelines stressed that asylum seekers health checks and
quarantine before granting them access to international protection sufficiently ensure the
refugee receiving states’ need to protect public health as well as asylum seekers” right to seek
asylum. Thereafter, it was generally expected that the COVID-19 impact on the right to seek
asylum would be temporal and limited. However, a careful examination of the Border States”
asylum management practices shows increasing use of IEA to get away from the responsibility
arising from international law. As a result, out of all the people on move to seek international
protection, only a small number of asylum seekers were exercising the right to seek asylum in
their destination states. In this sense, Covid-19 appears to have only impacted the asylum
seekers lucky enough to beat all the odds of destination states™ exclusionary practices.

However, considering the increasing use of IEA with the transit states after the outbreak of
the COVID-19, marginalisation of the right to seek asylum appear to be long lasting. COVID-
19 appears to be a decisive factor in pursuing the destination states to externalise asylum
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management to neighbouring transit states through IEA. The cumulative effect of COVID-
19 and IEA is highly likely to make the right to seek asylum obsolete. It is recommended that
the CJEU, the ECtHR, and other international human rights courts must expand their
jurisprudence on extraterritorial wrongful acts by relying on the Border State’s knowledge and
intent’ to hold it responsible for aiding or assisting the pullback the asylum seckers or
exercising effective control on the pullback operations of the transit state or its agent.
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