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Abstract

Confidentiality and transparency are the most complicated policy issues concerning the
international arbitration process. Although confidentiality was regarded as the pillar of the
commercial arbitration, the rising tendency to impose the transparency, particularly when
dealing with states, or public interests, has redefined the limits of the arbitral practice. In the
paper, [will discuss how arbitral institutions and states have tried to achieve a balance between
the two competing principles. This study is done by examining the rules and cases of the
International Chamber of Commerce (ICC), the United Nations Commission on International
Trade Law (UNCITRAL) and the International Centre for Settlement of Investment Disputes
(ICSID) to identify the dynamic tension between the freedom of parties and the right to
information by the citizens. The discussion points to the slow-moving transparency towards the
lack of transparency, especially when it comes to investor-state disputes, yet confidentiality in
purely private proceedings. It is concluded in this paper that the standards of judicial review
should be reviewed in a nuanced and contextual manner and not on a consistent standard in
order to retain the foundation and effectiveness of international arbitration.

Keywords: International Arbitration; Confidentiality, Transparency; ICSID; UNCITRAL,
Public Interest; Party Autonomy,; Investment Arbitration.

1. Introduction: The Scattered History of Confidentiality in Arbitration

International arbitration has traditionally been regarded as being marked by confidentiality.
Basing itself on the stance of party autonomy, it guarantees the parties that are in dispute that
no sensitive commercial or governmental information can be disclosed outside the arbitrational
process. Confidentiality historically has been developed because of the nature of arbitration,
which is privately and contractually based and thus confidential, as contrasted with the
transparency inherent in the publicly conducted court hearing, which is both legally and
democratically required. It is this discretion that has been considered as a key to the continuity
of confidence in the arbitral system especially among business organizations that value
reputation and proprietary information.!
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Early arbitral practice did not explicitly lay down confidentiality but gave it implications via
the nature of the arbitration contracts which were consensual. The privatized nature, the lack
of a public hearing and limited disclosure of the awards strengthened the belief that the process
of arbitration was confidential.> Confidentiality is subsequently institutionalized in institutional
rules including the International Chamber of Commerce (ICC), the London Court of
International Arbitration (LCIA) and embedded in those rules a culture of secrecy concerning
arbitral proceedings. The logic was simple enough; trade secrets were guarded by
confidentiality, and honesty conducive to settlement was fostered and reputations of business
persons were guarded by the secrecy.?

This traditional conception has however been questioned by the extension of arbitration to the
field of a public law especially in the forms of investor-state dispute settlement (ISDS). The
reason of absolute confidentiality is challenged when exchequers or states are to be involved
due to the demands of the public accountability. As established by scholars, the concept of
confidentiality, which used to be a virtue in the private business disputes, can collide with the
legitimacy expectations of the law of the state in the international sphere.* This conflict of
interest between two imperatives has caused arbitral institutions and states to redefine the
nature and boundaries of confidentiality.

Globalization and the growing confusion of private commercial interests with the public
regulatory roles have been the drivers of this change. Unlike in cases that are subject to ICSID
and UNCITRAL, cases that have been under the ICSID have highlighted that transparency is
not only beneficial in democratic governance, but also as an increase in perceived fairness of
arbitral proceedings.’ The resulting discussion now wonders whether confidentiality can exist
under absolute contours or it needs to be relinquished at least in part to transparency where the
collective interests of society are at stake.®

Finally, the development of international arbitration is an indicator of some continuing battle
between efficiency, privacy and legitimacy. The aspect of confidentiality remains to be the
characteristic of arbitration, which no longer remains a singularity. The contemporary arbitral
system as argued in this paper would necessitate a finetuning process, a process that avoids
invasion of confidentiality that is paramount to commercial integrity and also a process that
would accommodate transparency which is paramount in the level of confidence that the
society would have in the international system of dispute resolution.’

2. Confidentiality under International Arbitration within the Legal Basis

Confidentiality as a legal basis of international arbitration is not homogenous; the institutional
rules, contract law, and national law are combined to give rise to the principle. Fundamentally,
arbitration leads to confidentiality because arbitration is intended to be consensual, or put
differently, because, having decided in favor of arbitration, as opposed to litigation, the parties
tacitly or expressly commit themselves not to give away the proceedings.® The exact extent and

2 Julian DM Lew and Loukas A Mistelis, ‘Comparative International Commercial Arbitration’.

3 Michael Hwang and Katie Chung, ‘Defining the Indefinable: Practical Problems of Confidentiality in
Arbitration’ (2009) 26 Journal of International Arbitration.

4 Leon E Trakman, ‘Confidentiality in International Commercial Arbitration’ (2014) 18 Arbitration
International 1.

5 Mary Zhao, ‘Transparency in International Commercial Arbitration: Adopting a Balanced Approach’
(2019) 59 Va. J. Int’I L. 175.

6 Alan Redfern, ‘Law and Practice of International Commercial Arbitration’.

7 William Kenny, ‘Transparency in Investor State Arbitration’ (2016) 33 Journal of International
Arbitration.

8 Gary B Born, ‘International Commercial Arbitration’”.



1794 Confidentiality Vs. Transparency In International Arbitration: Striking The Right Balance

binding of the obligation of confidentiality however differ greatly across the arbitral institutions
and jurisdictions.

Conventional forms of confidentiality obligations have been institutional rules. An example of
this is the ICC Arbitration Rules, which does not subject any obligation of secrecy to the parties
to keep confidential deliberations and awards made by the arbitral tribunal and the ICC Court
unless such confidentiality is released by the ICC Court itself.” By comparison, the LCIA Rules
explicitly enforce confidentiality responsibilities on the parties, the arbitrators and
administrative personnel relating to all the materials made or revealed in the course of the
arbitration.!® Equally, the Singapore International Arbitration Centre (SIAC) and the Hong
Kong International Arbitration Centre (HKIAC) have taken more specifications of the privacy
of the proceedings, which are more regional to protect privacy more strongly.!!

In addition to the institutional rules, parties are also allowed to add express clauses of
confidentiality to their arbitration agreements, so that all the details of the dispute, submissions,
evidence and awards included, remain confidential. These clauses of a contract are a binding
source of an obligation though the interpretation of such clauses is based on the law that
governs the arbitration. There have been divergent views by courts in various jurisdictions on
this question. Indicatively, as another instance, English courts have traditionally identified an
implied confidentiality rule in arbitration settings, which they have perceived as part and parcel
of the arbitral process unless specified to the contrary by the parties.'> However, courts in the
United States have not been eager to acknowledge such an implied obligation because
confidentiality is only possible when the parties themselves have agreed to such confidentiality
or where it is a matter of institutional rules.'

An interesting compromise is the UNCITRAL Arbitration Rules. Although it does not
necessitate the total confidentiality, they enable the involved parties to expect that the events
are confidential and stipulates that confidential details told during the proceedings must be
safeguarded by the arbitral tribunal.!* This method is pragmatic in terms of considerations of
party autonomy and procedural flexibility that UNCITRAL model involves.

Besides institutional and contractual sources, there are also instances where some national
arbitration laws require the obligatory confidentiality. As an example, French Code of Civil
Procedure acknowledges confidentiality as a broad rule in arbitration, but some jurisdictions,
including Sweden, Australia, have also provided legislative exceptions to disclosure where it
is necessary to safeguard a legal right or fulfil a duty to the population.'® These differences
highlight the disjointed nature of legal foundations of confidentiality, and the impossibility of
having an homogenized standard between the international arbitration systems.
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In its essence, confidentiality in arbitration is a procedural and contractual confidentiality. It is
made powerful by the consent of the parties and institutional control and not some doctrine of
law. The resulting patchwork of rules gives them both flexibility and yet builds uncertainty
especially in the cases where a conflict between several jurisdictions or conflicting disclosure
requirements is present. The range and enforceability of confidentiality duties could be more
and more subject to judicial and institutional review as the standards of transparency
increasingly take center stage, and in this context, it can be predicted that an even more
balanced approach to privacy and public interest will prevail in future arbitral practice.'®

3. Arbitration Openness: The Public Interest Plan

With the increased role of the state in arbitration and InvestorState Dispute Settlement (ISDS)
systems in particular, transparency has ceased being a peripheral topic in arbitral reform and
today plays a key role. Although arbitration in a commercial context used to be flourishing in
discretion the involvement of sovereign states and the presence of governmental funds has
created a growing impetus to be transparent. Opponents hold that the rigorous confidences in
such adjudications hinder democratic accountability and the confidence of citizens, especially
where the adjudication made by the arbiter affects regulatory action, environmental or
governmental budgets.!” Consequently, transparency has now been established as a vital
element of legitimacy and sustainability of international arbitration.

The initial significant step towards openness was made by ICSID, which in 2006 and 2022
introduced amendments that included the possibility to publicize the awards, provided an open
hearing and access to the case files with the consent of the parties.'®

Transparency has several aims other than just publicity. It strengthens the credibility of
arbitration based on the remote and visible monitoring of processes and results of stakeholders
in arbitration, such as civil society and local communities. It also enhances uniformity of
arbitral jurisprudence as it is easier to access past awards and arguments eliminating influences
that arbitration is a disjointed and veiled system.!® Besides, transparency helps to prevent abuse
since transparent proceedings will deter hollow claims and would place tribunals responsible
in quality and justification of their verdicts.?

Nevertheless, transparency is not that easy. Those who are opposed to it are of the view that
such openness would make parties feel discouraged to engage in arbitration, particularly when
there is confidentiality of commercial or political information. Confidential trade information
can be revealed during the hearings of the people, and obligatory disclosure of awards can
destabilize settlement activities.”! These issues highlight the relevance of proportionality,
arbitration should not be undermined by transparency as this is one of the reasons why
arbitration is an appealing option in the first place.

These conflicting interests have made the international community to strive to reconcile them
by using hybrid solutions. The Mauritius Convention on Transparency (2014) gives states the
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opportunity to adhere to the UNCITRAL Transparency Rules in older treaties, and provides
them a road to reform without imposing obligations ex post.?> Likewise, there have been a
number of policies by several arbitral institutions, such as the Permanent Court of Arbitration
(PCA) and the International Centre of Settlement of Investment Disputes (ICSID), which have
both adopted case-specific publication policies that balance commercially sensitive material
with the disclosure of issues of public interest and concern.

Pakistan and other developing countries that have been involved in investment arbitration have
also not been left behind in the shift towards transparency. Pakistan’s experience in cases such
as Karkey Karadeniz Elektrik Uretim A.S. v. Pakistan realized the importance of transparency
in such a case at national levels, particularly regarding interactions between state action and
the use of public funds.? The publicity of these cases has prompted a debate in the Pakistan
legal fraternity over the issue of confidentiality of sovereignty versus accountability of the
Article arbitral process in an international court.

All in all, transparency in arbitration is not a procedural adjustment, but rather a normative
development. It changes the nature of what it is about international arbitration itself, which
requires that it should be able to fit both personal efficiency and social legitimacy. Selecting
what between confidentiality and transparency is not the issue but marking the conditions under
which each of them can be more effective in dispensing justice.?*

4. Finding the Gold mean: A Comparative Study of Institutional Practices

The current crisis between confidentiality and transparency has ensured that various
approaches are embraced by various arbitral institutions and states with the aim of balancing
these two principles. This balancing exercise reveals the practicality of considerations
including the need to ensure the safety of business secrets and normative requirements,
including the responsibility to the people and the validity of arbitral decisions. There is no
universal model; instead, the dynamic practice of the institutions of ICSID, ICC, UNCITRAL
and so on displays a gradual dependence on the new approach to a subtle balance which can
satisfy both the interests of the private and the public.?

The most important change in the arbitration practice that can be mentioned is the change to
transparency established by the International Centre of Settlement of Investment Disputes
(ICSID). The 2006 and 2022 amendments to its Arbitration Rules provided that awards,
procedural orders and submissions of parties could be published with the parties consent.?
ICSID also allows open hearings, and keeps an online database of awards and decisions thus is
more open to the public in its proceedings. Such reforms had been driven by the fact that
confidentiality in investor state cases affected democratic accountability, especially in cases
where awards were large sums in compensation against taxpayer-funded states. Although this
model allows improving the legitimacy, confidentiality is not completely disregarded in the
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model: the sensitive business information and the information related to security is still
considered confidential and safeguarded by Rule 66(2) of the 2022 Rules.?’

In contrast, the International Chamber of Commerce (ICC) is still struggling with the idea of
confidentiality as an institutional value. Though the current ICC 2021 Rules have brought about
some small steps of transparency including the publishing of tribunal set-ups and award
summaries, the consent of the parties will continue to be the focal point of any disclosure.?®
This approach of ICC signifies its business orientation whereby confidentiality is given as a
guarantee of sustained confidence by multinational corporations that are interested in business
-like and undisclosed dispute resolution process. This model points out the maintaining of trade
secret and reputational safeguard, which shows that confidentiality is indispensable in the
context of pure private conflicts.?’

The UNCITRAL Transparency Rules (2014) strives to reconcile these extremes by codifying
procedural transparency of arbitration based on treaties where investor and state disputes found
in commercial disputes are allowed the flexibility. They only require the publication of
documents and hearings by default but maintain the confidentiality of information the
disclosure of which may damage the business interests of a party or disturb the peaceful
coexistence in the community.’® The Mauritius Convention on Transparency (2014) also
broadened these principles so that states were allowed to formulate transparency principles
retroactively on the old treaties- a breakthrough in unifying transparency principles in various
regimes.’!

Hybrid models have been emulated in other institutions. PCA has created a publicly available
repository of documents on cases that involve state parties without compromising on
commercial issues. Equally, the Hong Kong International Arbitration Centre (HKIAC) and the
Singapore International Arbitration Centre (SIAC) offer procedural discretion as well, so that
the parties have the option to designate special materials as being confidential whilst permitting
award redactors to publish awards to provide jurisprudential consistency.>? These dynamics
mechanisms prove that there has been an increasing institutional agreement that both transfers
and confidentiality do not have to be mutually exclusive but may coexist in a controlled setting.
The comparative practice shows that it is the balance, which is determined by the
circumstances. In investor-state arbitration, where a high degree of transparency facilitates
legitimacy and democratic control, transparency promotes reduced efficiency and commercial
trust in commercial arbitration. The institutional change in the past 20 years seems to indicate
that the arbitral community is headed towards a context-sensitive balance one which does not
overturn the fact that arbitral process enjoys its own privatized nature, yet without disregarding
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the public aspect of the process. This variety method not only safeguards the anticipations of
parties, but also enhances utility and stability of arbitral mechanism in its entirety.*?

5. Pakistan Arbitration Landscape of confidentiality and transparency

The arbitration system of Pakistan remains today, mainly governed by the statute of Arbitration
which was enacted in 1940 and was an act of colonialism based on the English Arbitration Act
of 1934. The Act is still operative; however, it is mostly obsolete and silent on the current
procedural matters including confidentiality and transparency. This has been caused by the lack
of clear statutory indications leading to confusion about the responsibilities of parties and
arbitrators to ensure privacy in an arbitral project.** Therefore, the practice of arbitration known
as confidentiality in Pakistan is primarily based on the organization of the contracts and
guidelines of the organization instead of having a political-constitution guidance basis.
Practically, arbitral process in Pakistan is not open in nature as it is traditionally believed that
the arbitration process is a consensual and confidential procedure. Nonetheless, this lies in the
fact that there are no confidentiality mandates that are codified to grant the arbitral tribunal and
parties with considerable discretion. There has been no jurisprudence of uniformity, nor clearly
establishable jurisprudence, on the bindingness of confidentiality clauses or breaches of
confidentiality clauses, courts have occasionally provided that arbitration is a private
mechanism.*® This legal gap has been a tainted spot to those who have been investing whether
local or foreign and have trusted in predictability and procedural protection.

The increasing participation of Pakistan in the international investment arbitration has also
pointed at the necessity of the reform. Large-scale cases under the ICSID regime greatest
notable being Karkey Karadeniz Elektrik Uretim A.S. v. Pakistan and Tethyan Copper
Company v. Pakistan have ignited the debate on the openness of the state behavior towards the
process of arbitration over the possession of the national resources.>® The secrecy of the cases
involving such cases has raised some critics among the civil society and policy circles
especially since the cases involve huge financial liabilities against the common treasury. Such
changes highlight the need to ensure that the arbitration system in Pakistan is aligned with the
international standards of transparency, particularly, in situations, where there is a question of
public interest and state accountability dilemma.

The decision to become a member of the New York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards (1958), which took place in 2005 and meant that
Pakistan joined the Convention, and the adoption of the Recognition and Enforcement
(Arbitration Agreements and Foreign Arbitral Awards) Act 2011 can be attributed to an intent
to align the domestic law with the international principles.’” Nevertheless, these reforms are
concerned with primarily enforcement mechanisms and jurisdictional issues and not with
procedural transparency. Both the 1940 and the 2011 legislation do not make suggestions on
how to publish awards or to disclose documents of the arbitral proceedings or hearings to the

33 Takunda T Gumbu, ‘A Behavioural Approach to Confidentiality Rules and Practices in International
Arbitration’ (2023) 89 Arbitration: The International Journal of Arbitration, Mediation and Dispute
Management.

34 Shahzad Manzoor Khan and others, ‘An Analysis of the Practices of International Commercial
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public. This becomes a regulatory loophole whereby Pakistan is left trailing world trends like
the UNCITRAL Transparency Rules (2014) and Mauritius Convention (2014) that explicitly
statement on the necessity of openness in investor-state arbitration.*®

Although there has not been any legislative change, such a change in the professional and
institutional attitude can be traced gradually. The Centre of International Investment and
Commercial Arbitration (CIICA) created in Lahore has introduced the procedural rules
according to which the principle of confidentiality is considered a default parameter and the
disclosure is only permitted in the cases when the interests of the population can prove it.>? his
model which is a hybrid portrays the increasing understanding in the Pakistani legal fraternity
that confidentiality and transparency need to coexist to render arbitration between state parties
a viable exercise.

The reform of the arbitration regime in Pakistan needs to be reformed however with codifying
of specific standards to be used by differentiating commercial and public-interest arbitration.
The only commercial dispute which should not be in the spotlight of transparency is a purely
personal conflict of commercial nature, yet, in the case where there is a government
intervention or a utilization of public money use confidentiality as a courtesy. It would not only
boost the confidence of investors by including these principles in the new conflict laws, but
also boost the confidence of people in the arbitral process. Such an adjustment of the andragogy
of Pakistan to the international best practices, i.e. the UNCITRAL and ICSID standards, would
indicate an interest in procedural fairness and democratic accountability.*

6. Conclusion: Moving towards a Contextual equilibrium

One of the forms of the change of the practice itself is tension of withholding confidentiality
or transparency in international arbitration. One of the characteristics of an arbitration in
traditional terms was confidentiality, which rests on the freedom of the parties and the secrecy
of the means of dispute resolution. It ensured that it gave the safe secrets of the business, crucial
in creating and enforcing the business to open talks and ensuring against publication of such
sensitive information to foster open discussions. However, with the growing role of states in
arbitration, particularly on the foundations of investor state dispute, the absolutism of secrets
has been also challenged as well and a demand that is equal in strength has been created towards
transparency. It should also be emphasized that today, the social accountability, democratic
decision-making and legitimacy of an arbitral ruling require that certain proceedings and facts
would be published, especially in case the outcome of the arbitral ruling would affect the
policies of the state or state-owned resources.

The comparative study of institutional practices proves that confidentiality and transparency
lack the ability to be equally applicable. However, ICC grants importance to privacy to ensure
that economic interests are safeguarded whereas UNCITRA and ICSID frameworks are starting
to apply transparency in the issues of common good. The flexibility is required in the
contributors of hybrid models followed in the institutions like PCA, SIAC and HKIAC, where
arbitration should have capability of serving both the private efficiency and public
watchfulness.

The legal system in Pakistan is generally quite old-fashioned, and it offers little information on
confidentiality or transparency. However, the latest changes to the institutional practice and the
experience of international investment arbitration have made the need to synchronize the
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domestic practices with international standards apparent. Installing clear guidelines that will
act as a distinction between commercial and public-interest dispute will improve investor
confidence and public trust. Purely commercial disputes where the stakes of privacy are at
stake, should nonetheless remain under confidentiality whereas those where the government
gains or losses, the use of the public funds or issues of importance to the society, should be
under transparency.

After all, the future of international arbitration incorporates a context-sensitive equilibrium.
The efficiency, integrity, and legitimacy of arbitration can be maintained by arbitral institutions
and states by exercising special care in setting the degree of confidentiality and disclosure by
reference to the nature of the dispute. One-size-fits-all cannot and ought not to work. Rather,
arbitration needs to be transformed in a way that still makes it a credible tool of solving
conflicts, both corporate and governmental and an aspect that can strike a balance between the
demands of confidentiality and transparency without undermining its principles or values.
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